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Section VIII REGISTRY

A.

Function and Content

The Department shall establish and maintain a registry of all individuals who have
satisfactorily completed the training and competency evaluation program
requirements.

The information in the registry shall be made available to the public. Registry
information shall be open for inquiries 24 hours per day, 7 days per week, through
an Automated Voice Response System (AVR).

The nursing assistant registry record, for each individual who has successfully
obtained certification as a LTCF nursing assistant shall contain the following
information:

individual’s full name;

date of birth;

Social Security Number;

name and date of the State approved training program successfully completed;
certification number and date of issuance;

most recent re-certification date; and

documentation of investigations showing substantiated findings of resident
neglect, abuse, or misappropriation of resident property by the nursing
assistant including a summary of the findings, and where applicable, the date
and results of the hearing or date of a waiver of hearing, and a statement by
the nursing assistant disputing the findings of the investigation.

The Department shall review and investigate allegations of neglect, abuse, or
misappropriation of resident property by a nursing assistant. A nursing assistant
shall be given written notice by the Department of a finding on an allegation and
must request, in writing, a formal hearing within 10 days of receipt of the notice
or the right to a hearing shall be waived. The registry and the nursing assistant
shall be notified of the findings. The registry shall include the documented
findings involving an individual listed in the registry, as well as any brief
statement of the individual disputing the findings. (See Subsection E of this
Section for the process to petition to remove findings of neglect.)

The Department, in the case of inquiries to the registry, shall verify if the
individual is listed in the registry and shall disclose any information concerning a
finding of resident neglect, resident abuse, or misappropriation of resident
property involving an individual listed in the registry. It shall also disclose any
statement by the individual related to the finding or a clear and accurate summary
of such a statement.
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Inquiry Process

A facility must inquire of the registry as to information in the registry concerning
any individual to be used as a nursing assistant. A facility may not use an
individual as nursing assistant until registry inquiry and clearance is obtained. A
facility must document all inquiries and must include such documentation in the
personnel file of each nursing assistant used by the facility.

Registry clearance shall be obtained by contacting the Registry Automated Voice
Response System at (501) 682-8484. The facility must document the registry
contact in the individual’s personnel file. The AVR System will maintain an
internal log of each inquiry made by Arkansas nursing facilities using a numeric
code assigned to each facility. The internal log shall be monitored by OLTC to
verify each facility’s compliance with inquiry requirements.

Inter-state (Reciprocity) Transfer

If an individual has completed a training and competency evaluation program and
become registered as a nursing assistant in other state(s) which meet federal
guidelines, reciprocity may be granted without further training or testing. The
DMS-798, Exemption/Reciprocity Request Form, must be submitted to OLTC
with a copy of each other state's certificate/registration document. OLTC will
contact each other state to clear the individual's status for the transfer of their
certification through reciprocity. However, this process may take several weeks
to complete and the facility may not use the individual until each other state's
registry is cleared. If the facility wishes, they may telephone each other state's
registry, document the contact in the individual's file and use the NA in staffing
(if in good standing on the other state's registry) while OLTC processes the
official transfer. Contact must be made to all states the individual has worked as a
nursing assistant.

This process for out-of-state registry verification becomes complicated if the
individual is not officially registered under the new federal standards. Facilities
may not use these individuals in staffing until their qualifications have been
cleared by OLTC. The same process described above, of submitting the DMS-
798, Exemption/Reciprocity Request Form, with copies of certificates or
documents attached, also applies. Some of these individuals may qualify for
registration under certain exemption criteria, some may be required to take the
Arkansas state test, and some may be required to complete both training and
testing. In any case, OLTC has the responsibility to make these determinations
and notify the facility and/or individual of the results.

Recertification

The Department will develop a plan and procedure to re-certify each nursing
assistant listed in the registry on a biennial basis (every two years). The re-
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certification will require the nursing assistant to document having worked as a
nursing assistant for monetary compensation during the prior two years. This
provision shall be defined by at least one documented day (e.g. eight (8) hours) of
employment providing nursing or nursing-related services for monetary
compensation in any setting.

Employing facilities and/or individuals shall be required to submit update
information to the registry to establish ongoing eligibility for active status. The
registry shall make "inactive" those individuals who can not document having
worked in an aide capacity within a 24 month period.

An individual will be required to successfully complete a new competency
evaluation test to become recertified (see Section VII, item D-7) if documentation
of having worked in an aide capacity within the previous 24 month period can not
be provided.

Petition to Remove Neglect Findings

Pursuant to federal law 42 U.S.C. § 13951-3(g)(1)(D), in the case of a finding of
neglect under Subsection A of Section VIII of these regulations, the Office of
Long Term Care shall establish a procedure that permits a certified nursing
assistant to petition for the removal of a substantiated finding of neglect. The
procedure to file a petition shall be as follows:

1. Factors that must be met are:

a. The certified nursing assistant must have a substantiated finding of
neglect. There shall not be a petition process available for
substantiated findings of physical abuse, verbal abuse or
misappropriation of resident property.

b. The Office of Long Term Care makes a determination that the petition
applicant’s employment and personal record does not reflect a pattern
of abusive behavior or neglect. Factors to be considered shall include,
but shall not be limited to:

e The neglect that resulted in a finding was a singular
occurrence as identified in the incident investigation file.

e The petition applicant does not have a criminal conviction
related to neglect, abusive behavior or physical violence.

e The petition applicant’s name does not appear on the
DHS/Division of Aging and Adult Services’ Adult Abuse
Registry or the DHS/Division of Children and Family
Services’ Child Abuse Registry.




Mark-up

Whether a pattern of abusive behavior or neglect is

discovered through reference checks with prior employers or

other parties.
Character references as provided by the petition applicant.

C. At least one year has passed since the petition applicant’s

substantiated finding of neglect was placed on the Registry.

2. The procedure to file for a petition to remove a neglect finding shall

include the following:

a. Petition applicants shall submit a letter requesting the removal of

the neglect finding. The letter shall be addressed to:

Office of Long Term Care
Nursing Assistant Training Program
Mail Slot S-405
P.O. Box 8059
Little Rock, AR 72203-8059

b. The petition applicant must provide the following information with

their request letter:

Full name and current mailing address

Day-time phone number

Social Security Number

Date of birth

Name and day-time phone number of at least two personal
character references

Letters of reference from any employment within the
previous year from the date of the petition request. This
letter must include a statement attesting to the petition
applicant’s work performance in relation to the lack of any
incidents involving abusive or negligent behavior.

A current criminal record report from the Arkansas State
Police. If the petition applicant is currently or has recently
(within the previous 12 months) lived in another state, a
criminal record report must be provided from that state.
All criminal record reports must be an original document
and copies will not be accepted.

3. The Office of Long Term Care shall review each petition request for

consideration for removal of the neglect finding. The review shall be

conducted by an administrative review panel consisting of at least three

members appointed by the Office Director. The panel shall meet within

thirty (30) days of any petition request. The review panel shall consider
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all information submitted by the petition applicant and may conduct
additional research as needed.

The review panel shall render a decision within thirty (30) calendar days

of the panel’s review, and the petition applicant shall be notified in writing
within 10 working days of the review committee’s final determination.

If the petition to remove the neglect finding is approved, the Registry shall

be updated within 10 work days to show the petition applicant no longer
has the neglect record and shall be eligible for employment in Arkansas
long term care facilities. Note that any CNA whose certification has been
expired for over 24 months must successfully complete the state
competency test to re-establish employment eligibility as a certified
nursing assistant.

Any applicant whose petition has been denied may not re-apply for a

subsequent petition request for a period of at least 12 months from the date
of the previous denial.

If the petition to remove the neglect finding is denied by the review panel,

any further appeals of the committee’s determination shall be based on the
appeals procedures as listed below:

a. Administrative hearings are available to persons, herein referred to
as petitioners, who disagree with determinations to deny a petition
to remove a neglect finding made by the Office of Long Term Care
as described in these regulations.

b. When a petitioner wishes to appeal, he/she may do so by mailing a
written notice of appeal to Appeals and Hearings (Slot 1001),
Office of Chief Counsel, Arkansas Department of Human Services,
P.O. Box 1437, Little Rock, Arkansas 72203. The notice shall be
mailed by certified mail, return receipt requested. The notice of
appeal shall state the following:

1. Name of the petitioner;

2. Address of the petitioner;

3. Date of birth of the petitioner;

4. Phone number, if any, of the petitioner;

5. The petitioner's place of employment;
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6. A short statement explaining why the petitioner believes
the determination/decision is in error.

The notice of appeal must be received by the Appeals and Hearing

Office within 30 calendar days from the mailing date of the
notification document of the determination of petition denial. No
appeal shall be accepted prior to such a determination/decision.

A hearing shall be conducted by the Appeals and Hearings Section,

Office of Chief Counsel, Department of Human Services. The
procedures to conduct the hearing are as follows:

1. The hearing record will contain all documents, exhibits and
testimony admitted into evidence by the hearing officer. Within 20
calendar days of receipt of notice that a petitioner has requested a
hearing, the petitioner and the Office of Long Term Care will
prepare a file to be submitted to the Appeals and Hearings Section,
and mail a copy of the file by certified mail, return receipt
requested, to the other party. The file will contain only
documentary evidence supporting or tending to support each
party's allegations. The Office of Long Term Care will also submit
an Administrative Hearing Statement summarizing the
determination/ decision. This statement is not evidence. Only
such portions of each file as are determined by the hearing officer
to be relevant shall be included in the Administrative Hearing
Record.

2. Both parties will be advised by the Appeals and Hearings
Section via certified mail, return receipt requested, that they have
ten (10) calendar days from the date the certified mail receipt was
signed to review the hearing file and submit a request to subpoena
witnesses. The request shall include the name, address and
telephone number of all witnesses not employed by the
Department of Human Services (DHS). DHS employees will be
expected to attend hearings and present testimony without the
benefit of a subpoena and will be notified by the Appeals and
Hearings Section of their required presence at the hearing. Each
party will be notified of any witnesses requested and will have five
(5) working days from the receipt of this notice to request
subpoenas for rebuttal witnesses.

The Department of Human Services, Office of Chief Counsel, will

issue the subpoenas, pursuant to the terms and authority of Ark.
Code Ann. § 20-76-103.
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3. After the time frame has expired for subpoenaing
witnesses, the hearing officer will schedule the hearing to afford
the petitioner, the Office of Long Term Care, and their attorneys, if
any, at least ten (10) calendar days notice of the date, place and
time of the hearing. The scheduling letter, sent via certified mail
with return receipt requested, shall also contain the name of the
hearing officer who will conduct the hearing. In the event the
petitioner, the Office of Long Term Care representative, or an
attorney representing the petitioner suffers from illness or cannot
attend the hearing due to scheduling conflicts, that party may
request the hearing be continued. The hearing will be rescheduled
by the hearing officer upon a showing of good cause. A request
for continuance made by the petitioner or the petitioner's attorney
will constitute a waiver of any objection as to timeliness of the
hearing. In each case, the hearing and hearing record must be
completed within one hundred twenty (120) calendar days of
receipt of the request for a hearing.

4. The hearing will take place at a place, time, and manner
determined by the Appeals and Hearing Office. Hearings may be
conducted by telephone, by personal appearance of the parties, or
by record review by the Appeals and Hearings Office.

5. If the petitioner fails to appear for the hearing when
conducted by telephone or by personal appearance of the parties
and does not contact the Appeals and Hearings Section prior to the
date of the hearing of his/her inability to attend, the appeal will be
deemed abandoned. The petitioner will be advised of this fact in
the scheduling letter.

6. It is the responsibility of the Office of Long Term Care to
designate a representative prior to the time of the hearing. The
representative should be familiar with the circumstances of the
determination/decision and be able to summarize the pertinent
aspects of the situation and present the documentation to support
the basis for the determination/decision. The representative should
also be able to answer questions posed by the petitioner or the
hearing officer relative to the issues and should be prepared to
cross examine adverse witnesses. The representative may request
the services of an Office of Chief Counsel attorney for
representation at the hearing.

7. If any party is to be represented by an attorney, notice shall
be given to all parties and to the Appeals and Hearings Section at

least ten (10) calendar days prior to the hearing. Failure to furnish
notice shall entitle other parties to a continuance to obtain counsel.
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Petitioner's failure to furnish notice shall constitute a waiver of
objection as to timeliness of the hearing.

8. The hearing will be conducted by a hearing officer from the
Appeals and Hearings Section who had no part in the
determination/decision upon which the hearing is being conducted.

9. The petitioner may be accompanied by friends or other
persons and may be represented by a friend, legal counsel, or other
designated representative.

10. The hearing officer may not review the case record or other
material either prior to or during the hearing unless such material is
made available to the petitioner or his/her representative.

11. The hearing will be conducted in an informal but orderly
manner. The hearing officer will explain the hearing procedure to
the petitioner. The administrative hearing statement will be read
by the Office of Long Term Care representative. The Office of
Long Term Care shall then present its case. After completion of
the Office's case, the petitioner's case will be presented. The
parties shall have the opportunity to present witnesses, advance
arguments, offer additional evidence, and to confront and cross
examine adverse witnesses. If the petitioner is unable to present
his evidence in a logical manner, the hearing officer will assist the
petitioner. Questioning of all parties will be confined to the
issue(s) involved.

12. The hearing officer will prepare a comprehensive report of
the proceedings. The report will consist of an introduction,
recommended findings of fact, conclusions of law and decision.
The report shall be submitted to the Director of the Division of
Medical Services who, after reviewing the record, may accept,
reverse or remand the report. If the Director accepts the report,
such acceptance shall be reduced to writing and shall constitute the
final agency determination. That determination shall be mailed to
the petitioner and the Office of Long Term Care. If the Director
remands the report, the hearing officer shall proceed in accordance
with the instructions contained in the remand determination. The
concluding determination made by the Director shall constitute the
final agency determination. The determination shall be mailed to
the petitioner and the Office of Long Term Care.

Any further review must be pursued in accordance with the

Administrative procedure Act, Arkansas Code Annotated § 25-15-
101 et seq.




